
































































Lloyd & Associates,  Inc.
38210 SE 92nd Street, Snoqualmie, Washington  98065    425-888-1905(v/f)  rml@envlloyd.com

June 8, 2006

City Council
City of Renton
1055 South Grady Way
Renton, Washington  98055

RE: Appeal of the Hearing Examiner’s ORDER
Lake Washington/May Creek Dredging
File No. LUA-05-138, SP, SM, ECF

Attention:  City Council

Pursuant to Title IV, Chapter 8, Section 110 of the City of Renton Code, the Barbee Mill
Company appeals portions of the ORDER of the Hearing Examiner dated May 25, 2006 for a Special
Permit for Grade and fill (hereafter, Permit).  Specifically, the Barbee Mill Company is appealing
Permit approval Conditions No. 1 and 2 of the Special Permit for Grade and Fill.1  Concurrently with
this appeal, the Barbee Mill Company is making a Request for Reconsideration to the Office of the
Hearing Examiner of Permit approval Conditions No. 1 and 2.  If the Barbee Mill Company is
successful in the Request for Reconsideration, this appeal will be withdrawn.  These two Permit
conditions provide:

1. The permit shall be for a period not to exceed five years.  The applicant shall be entitled
to apply for a new Permit under the regulations that exist when a new permit
application is submitted.

2. The applicant shall provide documents outlining the joint and several responsibility of
future homeowners in the currently approved plat for paying for the future permitting
and dredging operations.  These documents shall be subject to review and approval of
the City Attorney.

1. The Hearing Examiner’s Decision to limit the Permit duration (Condition No. 1) to only
five years was an error in judgement not supported by law or facts presented in the admitted case file
and supporting documentation, City of Renton staff reports, or by testimony offered at the public
hearing.  As stated in the transmittal letter of the May Creek Mitigation Dredge Application (Lloyd &
Associates, Inc., September 27, 2005), ”flood mitigation dredging is necessary to protect the property
and future homeowner’s interests” from flood damages, and that “the importance of establishing a
longer term Permit is an essential and fundamental step in providing a measure of certainty to the
Barbee Mill Company and future property owners.”

We agree in major part with Ms. Kayren Kittrick’s (City of Renton, Development Services
Division) statement presented at the Public Hearing that: “the people who move into this new
development will have a severe interest in this process, both monetarily as well as the impacts to their
daily lives.”  As presented in the public hearing, the cost of securing Permits is a substantial burden
that will eventually be carried by homeowners.  We also agree with Conclusion No. 1 that “Both life

                                                          
1 The Barbee Mill Company takes no exception to Conditions 3, 4, and 5 of the Special Permit for Grade and Fill.
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and property could be harmed if the creek overflows its banks”2 as this would severely impact their
daily lives.  Adding the uncertainly caused by a shorter Permit duration to the mix does not protect the
monetary or personal impacts on people’s lives, or the interests of the current owner, The Barbee Mill
Company.

The ORDER further states in Conclusion No. 3 that granting a ten year Permit will create an
“unduly long period” before another review, limiting the options of future homeowners to participate
in the process.   The implication is that the people who may live at the new development will be bound
by a ten year Permit and will not have the opportunity to participate in the process for an unduly long
period.  This is incorrect. There is nothing in the Permit, application materials, project files, public
testimony or the ORDER which limits future owners’ options for submitting a new Permit application
to the City of Renton specific to their wishes.  Alternatively, they could seek a revision in the Permit,
which would likely trigger a full review process by the City of Renton.  Finally, the residents, if they
so desire, could simply not dredge the May Creek Delta.  The ORDER does not place any requirement
to dredge the May Creek Delta to mitigate potential flooding.  Nor does the ORDERR require the
Barbee Mill Company to transfer the permit to the homeowners.  Implementation of the permitting
process and dredging has been a voluntary burden that has been funded to date entirely by the Barbee
Mill Company.

The Barbee Mill Company has dredged the May Creek Delta for over 50 years for navigational
and flood protection purposes.  The permitting process has resulted in numerous hearings before the
Hearing Examiner of the City of Renton.  The request for a ten year Permit does not represent an
unduly long period of time for a maintenance dredging Permit given that dredging has been conducted
for decades and will be necessary for many more decades or until such time that May Creek Basin
source control measures are effectively implemented to minimize the deposition of sediments in the
May Creek Delta.  A ten year Permit duration is also reasonable in the context of site development.
Site build-out will take a number of years from the point in time that all Permits have been secured,
infrastructure improvements constructed, and mitigation work is implemented before residents will be
able to move in.  A ten year Permit is not an unduly long period of time by any stretch of the
imagination and will only afford the owner’s a short buffer of time before new permits (local, state,
and federal) must be secured to conduct dredging.

The Findings of Fact also recognize the participation of numerous state and federal agencies
directly involved with every dredging event.  These regulatory entities include the U.S. Army Corps of
Engineers, National Marine Fisheries Service, Washington State Departments of Fish and Wildlife,
Natural Resources, and Ecology.  Each of these regulatory entities provides substantial process and
review prior to issuing conditioned approvals or Permits.

During the public hearing, the Hearing Examiner posed the rhetorical question, “Should nature
be allowed to take its natural course?”  The implication is that there is some rationale or fact to suggest
that dredging is unnecessary. As referenced in the Biological Assessment,3 The May Creek Basin
Action Plan (April 2001), makes the primary conclusion and recommendation that “continued
dredging is the only viable alternative”4 [until such time as effective erosion control measures are
implemented in the May Creek Drainage Basin]. The City of Renton Council and the City of Renton
Building/Planning/Public Works Department were participants in developing the May Creek Basin
Action Plan.  In response to the Examiner’s remarks about the necessity of dredging, there is no
support for this inference in the referenced scientific literature, project files, application materials,
                                                          
2 See Conclusion No. 1 of the attached ORDER, p. 7
3 The Biological Assessment (Meridian Environmental, Inc.) was presented as Item 14 of the Land Use Permit Application
and submitted to the City of Renton.
4 May Creek Basin Action Plan, p.3-23
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public testimony, City of Renton policies, guidelines, or adopted planning documents. If the purpose
for the judgement, which conditions the Permit with a five-year duration is based on speculative
questions of necessity of dredging in the future, then Condition No. 1 of the Decision is not grounded
in fact.

One of the primary recommendations of the adopted May Creek Basin Action Plan was that
[public policy should] “Facilitate Permitting for May Creek Delta Dredging.”5 This policy of
“facilitating Permitting” as identified by the May Creek Basin Action Plan does not mean that shorter
Permit cycles facilitates the public interest in mitigating potential flood damages to life and property.
Rather, the recommendations of the May Creek Basin Action Committee recognize the necessity of
dredging the May Creek Delta and that facilitation of this action should be promoted and not burdened
by the additional cost of permitting and uncertainty that is created with every Permit process.

Conclusion No. 3 of the ORDER provides that “dredging has apparently not created any
untoward problems in the way of traffic, contamination or noise.”  Recent dredge events have been of
considerably larger scope than flood mitigation/maintenance dredging permitted by the ORDER.
While these dredging events have occurred at the site, the facility has existed within a largely
residential community6 for many years without untoward problems in the way of traffic, contamination
or noise arising from dredging.  The City of Renton recognized the non-conforming land use status of
former mill operations with the COR land use designation in 1993.

Conclusion No. 3 also states that “conditions have changed since the last Permit was issued.”
While it is true that mill operations  have been discontinued, the residential nature of immediately
adjacent properties has not.  Development of the Barbee Mill property will create additional
immediately adjacent residential area subject to these impacts.  However, there is a substantial
difference, and it is more that just proximity.  Residents at the new community will have a vested
interest in protecting their property from flooding.  This is a distinctly different perspective than that
which is entertained by the current adjacent residential community.    The Barbee Mill Company is
sensitive to the potential for short-term equipment noise and truck traffic impacts that are an
unavoidable consequence of dredging.  As discussed in our Permit application materials and as
presented at the public hearing, at build-out we will mitigate these impacts to the extent possible by
off-loading dredged materials at Quendall Terminals.  The net result is that noise to nearby
homeowners will be reduced substantially and heavy truck traffic within the development can be
eliminated.  If effective erosion control measures are ever implemented in May Creek Valley, then the
“changed conditions argument” would take on a meaning that we could all agree with.

Given the high cost of Permitting and the uncertainty of a shorter Permit cycle, the benefits of a
predictive level of certainty over a ten year period is a substantial benefit to the Barbee Mill Company
and to future homeowners.  Rather than accept the high cost and uncertainty associated with a five year
Permit, the Barbee Mill Company will retain title to the Permit for the next ten years.   While this is
not the most desirable situation, this is an acceptable condition to the Permit for a Special Grade and
Fill Permit provided that Condition No. 2 is waived and that other unacceptable terms or conditions are
not added to the current Permit.

2.  Condition No. 2 of the Decision requires: “The applicant shall provide documents
outlining the joint and several responsibility of future homeowners in the currently approved plat for
paying for the future Permitting and dredging operations,” subject to the review and approval of the
City Attorney.  This condition presents an unnecessary and unreasonable interference in private
contracting matters.  Rather than argue the legal basis of this Permit condition, the Barbee Mill
                                                          
5 Recommendation No 10, May Creek Basin Action Plan, April 2001, p3-1
6 See the List of Surrounding Property owners provided in Item 6 of the Dredge Permit Application.
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Company is prepared to retain ownership of the Permit and to seek compensation from the
homeowner’s without involving the City of Renton.  Acceptance of The Barbee Mill Company’s offer
to retain title to the Special Permit for Grade and Fill for the next ten years effectively obviates the
need for submitting documents outlining the joint and several responsibility for future homeowners to
the City of Renton.  There is a certain efficiency to this result.  The City of Renton can maintain a
prudent distance from having to approve of the process and contractual terms by which responsibility
for payment of dredging will be implemented.  Alternatively, if Condition No. 2 cannot be waived, the
Barbee Mill Company requests that a document “outlining the joint and several responsibility of future
homeowners in the currently approved plat” be delayed until such time that such a transfer is
contemplated.

Respectfully submitted this 8th day of June, 2006

LLOYD & ASSOCIATES, INC.
R. Michael Lloyd

cc.  R. Cugini, Vice President,  Barbee Mill Company
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June 14, 2006

TRANSMITTAL

Susan Powell
Regulatory Branch
U. S. Army Corps of Engineers
Seattle District
P.O. Box 3755
Seattle, Washington  98124-2255

Reference: 200501279
Barbee Mill Company

Subject:  City of Renton Permitting
Shorelines/SEPA/Special Permit for Grade & Fill

Dear Ms. Powell:
Enclosed is a copy of the City of Renton Hearing Examiner’s Order granting a

Special Pemit for Grade and Fill to the Barbee Mill Company.  The Order addresses
Shorelines, Environmental Review (SEPA), and dredging of the May Creek Delta for
flood mitigation and navigational purposes as briefly summarized below:

• Shorelines Management Program: An exemption was granted for routine
maintenance dredging of the May Creek Delta.

• Environmental Review (SEPA): A Declaration of Non-Significance-Mitigated
(DNS-M) was entered by the City’s Environmental Review Committee.

• Special Permit for Grade and Fill:  The Special Permit grants permitssion to
dredge the May Creek Delta.

The Barbee Mill Company has submitted a Request for Reconsideration/
Appeal of the Hearing Examiner’s ORDER of Conditions No. 1 and 2 of the Special
Permit for Grade and Fill.  The Barbee Mill Company is not challenging the
Shorelines Determination or the SEPA Decision DNS-M.

I very much appreciate your patience and consideration as we worked
through the City of Renton’s permitting process.  Because of the long time since we
filed the JARPA application, I am hoping that we can set up a joint meeting to
include: the Washington State Departments of Fish & Wildlife, Natural Resources,
and Ecology; and National Marine Fisheries Service.  My intent is to chart out the
process and to establish working relationships for consideration of the JARPA

&
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application.  Since September 2005 I have received verbal input from Stuart
Reingold (DFW), Monica Durkin (DNR), and Helen Pressley (DOE) in support of a
meeting to discuss the permit application.  I will contact you in the next few days to
get your thoughts.  The Barbee Mill Company is willing to host any meeting(s) that
may result.  The advantage to meeting at the Barbee Mill Company is the proximity
to the project area at the May Creek Delta.

If you have any questions, comments, or recommendations, please call.

Sincerely,
LLOYD & ASSOCIATES, INC.

R. Michael Lloyd, PhD/JD
425-888-1905(O)/425-785-1357 (cell)

cc. R. Cugini (Barbee Mill Company)
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Cugini Family    Renton, King County, WA 98055
Conner Development    Section Township Range: NW 32 24 05      SHEET  1  of  8
Burlington Northern-Sante Fe    Lat: 47N 31' 40"   Long: 122W 12' 29"
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REFERENCE: NWS-2007-1019-NO
APPLICANT:     Barbee Company
PROPOSED:  Boathouse Area Dredging

AT: Renton, Washington

L&AI

Notes:
1.    Dredging to maintain navigational access to boathouse.  Dredge area < 10,000 sf.  
       See sheets 7 and 8 for Boathouse plan and section views.

2.    Floats to be rebuilt with grated decking to increase light transmission (see Details, Sheet 6.)  
   
3.    Shoreline slopes and shallow water habitat will not be dredged to protect near shore habitat

4.    See Sheet 4 for Cross-Sections A-A' and B-B'

5.    Clean fish habitat gravel (1" minus), as may be approved by the Department of Fish & Wildlife, will be
       placed along the rockery shoreline to the south as shown in Sheet 5.
       Dredged materials will be barged off site for off-loading and upland beneficial uses.

6.    Upland shoreline planting area East of Boathouse (see, Sheet 6);

EXISTING CONTOUR 
ELEVATIONS

SHEET  2  of  8

20

18

10

12
14

16

18
20

16

14
12

10



B' A'

B
A3

5

10

18

14

10 16 2012

12

Revised:   9/30/07

Fi
le

:\B
BO

7-
2/

3

1    CONNER DEVELOPMENT

1

Dredge Area (<10,000 sf)

2

May Creek Delta

Lake Washington

OHWL (21.8' MSL) NORTH

Boat RampBoat House

SCALE (ft)

5025100 100

Sh
or

eli
ne

 R
oc

ke
ry 

(O
HW

L)

2 6

2   CUGINI FAMILY

3    BNSF

REFERENCE: NWS-2007-1019-NO
APPLICANT:     Barbee Company
PROPOSED:  Boathouse Area Dredging

AT: Renton, Washington

L&AI

Notes:
1.    Dredging to maintain navigational access to boathouse.  Dredge area < 10,000 sf.  
       See sheets 7 and 8 for Boathouse plan and section views.

2.    Floats to be rebuilt with grated decking to increase light transmission (see Details, Sheet 6.)  
   
3.    Shoreline slopes and shallow water habitat will not be dredged to protect near shore habitat

4.    See Sheet 4 for Cross-Sections A-A' and B-B'

5.    Clean fish habitat gravel (1" minus), as may be approved by the Department of Fish & Wildlife, will be
       placed along the rockery shoreline to the south as shown in Sheet 5.
       Dredged materials will be barged off site for off-loading and upland beneficial uses.

6.    Upland shoreline planting area East of Boathouse (see, Sheet 6);

PROPOSED CONTOUR 
ELEVATIONS

SHEET  3  of  8

18
20

16

14

12

10

16

14

20
18

24



24
21.8

20
18
16
14
12
10

26
28

21.8
18
14
10

26

N
or

th
 E

dg
e 

of
 D

re
dg

e 
Ar

ea

Boathouse
So

ut
h 

Ed
ge

 o
f D

re
dg

e 
Pr

is
m

Boathouse

26

10
12
14
16
18
20

21.8
24

Existing Topo/Contours

B'

A A'

Proposed Dredge Profile

Notes:
1.    All elevations shown are MSL (mean sea level).
2.    Estimated Dredge Volume = 800 - 1,000 cy every 3-5 years.  As sediment in the May Creek Delta to the immediate
       north builds up,  dredge volumes will likely increase to maintain depth.
3.    Sediment to be dredged with a small clamshell bucket or excavated with a barge mounted exavator.
4.    Dredged materials will be placed in a small scow and offloaded with an excavator for upland beneficial uses.  
       Alternatively, if permitted, dredged materials (typically gravel, coarse sand, and finer materials may be placed
       along rockery to the south to enhance shallow water habitat for aquatic plants and fishes.
5.    A debris boom and/or turbidity curtain will be employed as BMPs if visual turbidity is observed or measured above
       anticipated water quality certification requirements.
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Proposed Dredge Profile
Cross Section B-B' runs northeast to southwest (see Sheets 2 & 3).  Proposed Maximum dredge depth 
at EL = 10' (MSL).  Cross Section B-B' extends from the boathouse area to the edge of the dredge prism.
Vertical Exageration 2.5x

Cross Section A-A'' runs north to south 
(see Sheets 2 & 3).  Proposed
Maximum dredge depth is EL = 10' (MSL).    
Vertical Exageration 2.5 x
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Front

Notes:
Existing structure is proposed for renovation in conjunction with boathouse area dredging for navigational access.
Renovated boathouse will not enlarge the boathouse footprint.
Translucent side panels will substantially increasing light transmission to shallow water habitat.
Building Permit application for renovation work currently with the City of Renton.  See Sheets 2 and 3 for boathouse orientation

REFERENCE: NWS-2007-1019-NO BOATHOUSE PLAN VIEW
APPLICANT: Barbee Company  
PROPOSED: Boathouse Area Dredging - Proposed Boathouse Renovation SHEET  7  of  8

AT: Renton, Washington
Revised:  9/30/07 Baylis Architects



Notes:
Depth from OHWL to existing and proposed sediment varies from front of boathouse to the back (see Sheets 3 and 3)
Renovated boathouse will not enlarge the boathouse footprint.
Translucent side panels will substantially increasing light transmission to shallow water habitat.
Building Permit application for renovation work currently with the City of Renton.  See Sheets 2 and 3 for boathouse orientation

REFERENCE: NWS-2007-1019-NO BOATHOUSE SECTION VIEW
APPLICANT: Barbee Company  
PROPOSED: Boathouse Area Dredging - Proposed Boathouse Renovation SHEET  8  of  8

AT: Renton, Washington
Revised:  9/30/07 Baylis Architects










